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VIRGINIA BOARD OF BAR EXAMINERS
Richmond, Virginia - February 26, 1985

MAY lZ 1Ja:i:Sl8Srmstrong filed suit against Fauntleroy DuMellon in the Circuit
tourt of the City of Richmond for damages for personal injuries sustained in an
~utomobile accident which occurred at the intersection of 9th and Main Streets
Richmond on August 1, 1984. The evidence was uncontradicted that:

-Armstrong was driving a 1965 Ford owned by his brother and ran into the
side of a 1984 Jaguar owned and operated by DuMellon.
-Armstrong, age 66, a retired preacher who had received the congressional
Medal of Honor for valor during World War II was on his way to perform
volunteer service for patients at the Medical College of Vi
nia at the
time of the collision.
-Armstrong sustained a sprained wrist in the accident whi
completely healed at the time of the trial. He received
injuries.
·.,;,y~::'· . . . ·.' .·.' .<·.·.·.·.·.··'
··:;'

-Armstrong had incurred medical expenses in the amount of $175.00 and ·
that was the only expense or loss which he incurred as a result of the
accident.
-DuMellon, age 28, the playboy son of Andrew DuMellon (who everyone knew
was a billionaire) who had never had a job in his life was on his way to
a formal dance at the time of the collision.
The only issue with respect to liability was whether Armstrong or
DuMellon had gone through a red light at the intersection at the time of the
collision. Armstrong testified that he had the green light and DuMellon
testified that he had the green light. There were no other witnesses.
At the trial, Armstrong, who was conservatively dressed and was wearing a
clerical collar, spoke quietly, firmly and looked directly at the jury during
his testimony. On the other hand, DuMellon, who wore tennis clothes (he stopped
by court to testify on his way to a match at his club), was sarcastic, evasive
and looked at the floor during his testimony.
At the conclusion of the evidence, the jury returned a verdict in favor
of Armstrong and against DuMellon in the amount of $75,000.00.
The attorney for DuMellon moved the court to set aside the verdict and to
grant a new trial on the ground that the verdict was excessive.
Joyce Judge is the trial judge and asks you, her clerk, what options she
ruling upon the motion and what factors she should consider in deciding
option she should select. What would you advise Judge Judge.

* * * * * *
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2. On June 1, 1984, Plaintiff, Inc. entered into a contract with
Defendant, Inc., of Roanoke, Virginia, under which Defendant agreed to deliver
one hundred Class A gidgets to Plaintiff at its plant in Richmond, Virginia on
or before August 1, 1984. Plaintiff needed the Class A gidgets in order to
complete the construction of a large widget it was building for NASA. On July
28, 1984, Defendant delivered a shipment of gidgets to Plaintiff in Richmond.
On August 15, Plaintiff filed suit against Defendant in the Circuit Court
of the City of Roanoke in which it alleged that "Defendant breached the contract
.of June 1, 1984 by delivering only 98 gidgets instead of the 100 gidgets as
required by said contract." Plaintiff asked for judgment for the damages
suffered by it_''as the result of said breach. 11 Defendant in its grounds of
defense denied that only 98 gidgets were delivered to Plaintiff and stated that
11
100 gidgets were delivered to and received by Plaintiff as required by the
contract." On the issue joined, a jury found for Defendant and judgment was
entered on the verdict on October 30, 1984. Plaintiff did no~file a notice of
appeal.
·
·.

.•·'

On December 15, 1984, Plaintiff filed another suit ~gainsi.Defendant in
the Circuit Court of the City of Richmond in which it alleged that~"Defendant
breached the contract of June 1, 1984 by delivering non-conforming·gidgets to
·Plaintiff on July 28, 1984: to wit, 10 of the gidgets so deliveredwere not
Class A gidgets as required by the contact but, in fact, were Class B gidgets
which would not fit the widget Plaintiff was constructing for NASA." Plainti.ff
asked for judgment for damages suffered by it "as the result of said breach. 11
Defendant filed a plea of res adjudicata to the suit filed by Plaintiff
on December 15, 1984.
.

Assume that the Circuit Court of the City of Richmond was the proper
venue for the December 15 suit, that such court had jurisdiction of the subject
matter of the suit, and that valid service had been made on Defendant.
How should the Court rule on Defendant's plea? Discuss the factors that
the Court should consider in deciding whether the doctrine of res adjudicata
should be applied in this case.

* * * * * *
3. Melvin McShine of Baltimore, Maryland and Perry Penrod of Alexandria,
Virginia entered into a contact in Virginia under the terms of which Penrod
agreed to manufacture 200 custom made paperweights with the inscription, "Merry
Christmas from McShine". The contract price was $1,000.00. McShine planned to
give the paperweights to his customers as Christmas presents in 1984 so the
contract provided that they would be ready for McShine to pick up on November
15, 1984 at Penrod's plant in Alexandria. On the night of November 14, vandals
broke into Penrod's plant and totally destroyed the paperweights which had been
completed and packaged for pickup. All of Penrod's machinery was also
destroyed. Thus, Penrod was unable to deliver the paperweights as he had
contracted to do.
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McShine, upon learning of the situation, went to his lawyer, Marvin
Bellicose, and instructed him to sue Penrod for damages. On November 19, 1984,
Bellicose instituted an action for McShine against Penrod by filing a complaint
in the United States District Court in Alexandria, Virginia, which recited
Penrod's failure to deliver the paperweights and which contained two counts.
Count I alleged that Penrod had breached his contract with McShine and
that McShine had suffered actual damages in the amount of $5,000.00 as a result
of that breach.
Count II alleged that Penrod had wantonly, wilfully, intentionally and
maliciously breached his contract with McShine for the purpose of interfering
with and disrupting McShine's business relationships with his. customers by
rendering him unable to give them paperweights for Christmas. Count II sought
punitive damages against Penrod in the amount of $50,000.00. Before the
complaint was filed, McShine asked Bellicose why Count II was included.
Bellicose replied that it would be good tactics and strategy to do so because it
might scare Penrod into a quick settlement. McShine told Bellicose he would
follow that advice though he (McShine) knew of no·reason why Penrod would have
wanted to damage him.
Penrod, after being properly served with the complaint, employed William
Bennett Edwards to represent him. Edwards asks you, an associate inhis office,
the following questions:
i';~~i·~;;,;::.-.
(a) Does the complaint filed against Penrod meet the ju~{~~icti~nal.
requirements?
(b) Assuming that in 1946 the Supreme Court of Virginia, in the only
Virginia case on the subject, decided as a matter of law that punitive damages
are not recoverable in breach of contract actions, has McShine or Bellicose
violated any Federal rule by seeking punitive damages against Penrod for the
alleged breach of contract?
(c) Has McShine or Bellicose violated any Federal rule by making the
allegations against Penrod which are contained in Count II of the complaint?

* * * * * *
4. You were appointed by the Circuit Court of Mecklenburg County,
Virginia to defend Albert Accused on the charge of the armed robbery of Veronica
Victim which offense was alleged to have occurred on December 1, 1984.
You filed a timely written motion asking that the Commonwealth's Attorney
permit you to inspect and copy:
(a) any statements given by Accused to any law enforcement officer
relating to the alleged offense;
(b) any confessions given by Accused to any law enforcement officer
relating to the alleged offense;
(c) any statements given by Veronica Victim to any law enforcement
officer relating to the alleged offense;
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(d) any statements given by any eye witness to the alleged offense to
any law enforcement officer;
(e) any reports of finger print analyses made in connection with the
alleged offense.
The Commonwealth's Attorney filed a timely written motion asking you to
disclose whether Accused intends to introduce evidence establishing an alibi
~and, if so, to disclose the place at which he claims to have been at the time of
the commission of the alleged offense.
The Commonwealth's Attorney objected to each part of your motion and you
objected to the motion of the Commonwealth's Attorney.
How should the court rule on the motions?.

* * * * * *
5. Mary Smith, an attractive but irresponsible young woman, has a
problem with Earle Jones, a former friend of hers. In October 1984 Mary spent
the allowance from her parents on a $600.00 color television set.rather than on
the rent for her apartment. As a result, eviction proceedings were brought
against her, and she had to move. Earle Jones told her that.if she would pay
him "gas money" for the use pf his van, he would be glad to move her furniture.
Because she was going to have to stay with her married sister until she found
another apartment, Earle also offered to let her leave the furniture in the
basement of his house while she was at her sister's home. Earle told her that
he left his basement door unlocked because "it is a safe neighborhood," and,
·when she found another apartment, she could come by any time to pick up her
belongings.
The move was made on October 31, 1984, even though Mary had no money at
that time to pay Earle. On December 1 Mary went to Earle's house, paid him what
he said he had spent on gasoline for the move, saw that her furniture was all
.there, and gave Earle an extra $50.00 11 for his trouble. 11
Mary eventually rented another apartment, assembled friends to help her
move, and on February 28, 1985, went to Earle's house to move her furniture.
Mary and her friends moved all of her belongings except for the television set
which was missing. When Mary asked Earle about the television set, he denied
that he had ever seen it. An argument ensued, and Earle threatened to bring
suit against Mary claiming that she owed him $50.00 per month storage charges
for a total of $200.00 covering the storage from November through February.
Mary has a friend who heard that Earle had sold the television set at a flea
market for $300.00.
Assume that Mary can show that she owned the television set and that she
left it in Earle's basement on October 31. Assess (a) the theory or theories
upon which Mary might seek to hold Earle liable for the loss of the television
set; and (b) the defense(s) or counter claim(s) which she might expect Earle to
make. Do not discuss issues relating to procedure or to the measure of any
damages.

* * * * * *
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6. Cyndi decided to sell the farm in Botetourt County, Virginia, which
had inherited, so that she could afford to go to law school.
Cyndi made arrangements with Bruce, who was a licensed salesman and
friend of hers, agreeing to pay him a 10% commission if he could find a buyer
~and consummate a sale of the property.
Cyndi then left for a vacation tour of
'law schools and left several numbers at which she could be contacted.
Shortly after Cyndi and Bruce had made this agreement, Bruce showed the
property to Ben A. Tar. After some negotiation, Bruce obtained Ben's signature
on a contract of sale for the property. The contract called for closing to
;occur on November 1, 1983 and provided that time was of the essence. Bruce was
;able to locate Cyndi and secure her signature on the contract as well. Cyndi
subsequently executed a deed and delivered it to Bruc.e for delivery to Ben at
:closing.
On the day prior to closing, Ben's attorney telephoned Bruce and informed
him that a problem with Ben's financing had developed, but that it was expected
to be resolved within sixty days. He inquired whether that would bea
.satisfactory extension of the closing date. Bruce called around andeventually
·located Cyndi, who told him that a delay was all right, provided that the .
purchaser was to pay interest on the contract amount until the new closing date
.~nd that Bruce was not to close the sale until the interest had been paid.
She
.'further stated that she had met a nice law professo.r who was seriously
interested in buying the property.
On December 15, 1983, Bruce received a call from Ben's attorney
indicating that Ben was ready to close, but the ensuing discussion revealed that
he was not willing to pay any interest. When Bruce announced that he could not
,close without the interest being paid, Ben's attorney said that he would advise
'his client to pay all the claimed money, i.e., the contract price plus interest,
but to pay the interest portion under protest pending litigation of Cyndi's
right to it. Ben's attorney confirmed this as Ben's position by a letter to
"Bruce delivered the same date.
Bruce agreed to this provision. Since he did not want to bother Cyndi,
he did not advise her of this development. Bruce handled the closing, collected
and disbursed the money, keeping as his commission 10% of the contract price.
A month after closing took place, Ben's attorney filed a suit against
;.Cyndi seeking repayment of the interest. Cyndi hired a lawyer to defend the
suit and was successful at trial.
.
Cyndi then filed suit against Bruce claiming that he owed her the
.·commission which he had made on the sale and that he also owed her the attorney
fees she had spent in defending Ben's suit against her.
How should the Court rule in Cyndi's suit against Bruce on
(a)

her claim for return of commission, and

(b)

her claim for attorney fees?

* * * * * *
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7. Fearless Fred, a realtor with whom you are acquainted, has referred
Sam and Sally Sells to your office. From a meeting with the Sells, you learn
the fo 11 owing:
•
(1) Three months ago the Sells purchased a single family residence from
Mary Wright, a local architect, for $60,000.00. They were told by Fearless Fred
that ownership of the house carried with it the right to use the swimming pool
in a neighboring apartment complex owned by Jim Developer, who also was the
developer of the single family residential subdivision where the Sells'
residence is located. Mary told the Sells that she had used the pool many times
and gave them a copy of her contract of purchase for the residence with Jim
Developer which stated "Use of apartment swimming pool to be available to
purchaser and her family." However, the Sells' contract did not contain this
language, and neither did the deed to Mary or the deed to the Sells. The Sells
and their family have been denied access to the pool by the owner of the
~partment complex.
(2) Two months ago Mary Wright died intestate leaving her husband Will
Weak, as her sole heir at law. Mary and Will had been separated for the
previous three years. Will recently called the Sells and told them that he had
.just 1earned of Mary's conveyance to them. He told the Sells· that Mary's lawyer
arranged for the property to be conveyed to Mary as a femme sole, but Will's
lawyer tells him that is unconstitutional. Will told the Sells that Mary
withdrew $20,000.00 from their joint account to buy the property in 1983. Will
says he'll give the Sells a deed of his interest in the property for $20,000.60.
Your review of the 1983 deed to Mary reveals that Will was not a party
and that Mary took title to the property as her sole and separate equitable
estate. You confirm that Will did not sign the deed to the Sells and that he is
Mary's widower.
Sam Sells has been unexpectedly transferred and Fearless Fred has listed
the Sells' home for sale. The listing states that the property carries with it
easement for use of the apartment pool.
(a)

Can the Sells convey good and marketable title to the real estate?

(b) Will the Sells' conveyance carry with it the right to use the
swimming pool?

* * * * * *
8. Maude Jackson, who is 86 years of age, lives in a house on 20 acres
land which she owns in Craig County, Virginia. Maude's health has declined
to such an extent that the Circuit Court of Craig County has recently found her
hysically and mentally unable to take care of her affairs and appointed her
aughter, Sue Mosby, as her guardian.
Sue Mosby comes to see you and asks for assistance. She advises you that
er mother is very comfortable in her home, but Sue is concerned that her
other's health may decline further and that she may need to place her in a
ursing home in order that her mother could be properly cared for. She further
dvises you that while Maude's income has been sufficient to maintain her while
iving at home, it will provide only about one-half of the expense of
aintaining her in a nursing home. She asks whether she can sell the house and
djoining land, and use the money to pay her mother's expenses.

PAGE SEVEN
Upon questioning Sue, you find that Maude had three children, all of whom
surv1v1ng. The other two children are Alfalfa Jackson, a part-time farmer,
.who has a history of unsuccessful business ventures, and Fescue Jackson, a
'semiretired lawyer.
.
Sue shows you her mother's will executed ten years earlier which leaves
all of her real estate to Alfalfa, and the balance of her personal property
equally to Sue and Fescue. From your discussion with Sue, it is apparent that
Maude is incapable of executing another will.
..

Sue estimates the value of the real property at $250,000.00 and the value

of the personal property at $25,000.00. Sue says that a local real tor advises

her that the real property can be sold for $250,000.00, and after payment of
·commissions and~costs, she should have $225,000.00 which can be invested at 10%,
•hich will provide ample income for her mother's needs and the expense of a
nursing home when that becomes necessary. Sue shows you a letter from Alfalfa
in which he violently opposes the sale of the house and farm, and offers to rent
jt for $250.00 a month, which he says will be adequate to maintain his mother in
:an apartment in New Castle, Virginia.
Sue says that it is unrealistic for her mother to expect to move to an
>apartment. She further says that if she rents the farm to Alfalfa, the rental
income will not be adequate to support her mother in an apartment or in a
nursing home and that her mother's personal assets will be used up in a short
period of time. Also she does not think that Alfalfa will be able to pay the
rent on a regular and timely basis.
a. What is the proper legal proceeding for sale of Maude's house and
and how is it instituted?
b.

Who are the necessary parties to this proceeding?

c.

How does Maude participate in the proceeding?

d. What effect does Alfalfa's prospective inheritance of the real estate
have on the proceeding?
e.

How will the Court determine whether the property should be sold?

f.

If the property is sold, what will be done with the proceeds?

* * * * * *
Pinocchio Farnsworth (known to his friends as "PF"), a successful
saw mill operator from Rose Hill, Virginia, agreed to sell and
deliver in four shipments 100,000 board feet of ash lumber to Silver Streak
Furniture Company, a casket manufacturing concern located in Henry County,
Virginia, for the sum of $20,000.00. Payment was to be ten (10) days after
·receipt of the final shipment by Silver Streak. PF delivered 25,0000 board feet
of the lumber to the Silver Streak factory and was surprised to learn three days
later, through the Henry County credit reporting service, that several of Silver
Streak's suppliers had secured and were unable to collect judgment against
Silver Streak, that fifteen of Silver Streak's employees had recently quit
because their wages had not been paid on time, and that the powe~ company had
served notice that service would be discontinued within five (5) days if their
delinquent account was not paid in full immediately.
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PF, who had 5 children in college, then notified Silver Streak that he
would not deliver any more lumber except for cash, including payment for all
lumber already delivered.
Silver Streak told PF that they were having a temporary "cash-fl ow"
problem and refused his demand for cash payments upon delivery. Furthermore,
Silver Streak told PF it expected him to live up to the contract to which he had
·agreed.
PF then notified Silver Streak that he was reclaiming the first delivery
his truck was on the way to pick it up.
You are__ PF' s attorney and he asks your advice on the fol lowing questions:
(a)

Is he entitled to demand cash payments?

(b) Is he entitled to reclaim the lumber if Silver Streak refuses his
cash payment demand? Why or why not?

* * * * * *
10. Ralph and Ethel separated on January 1, 1985, after amarriage of 37
years. Ethel filed a Bill of Complaint in the Circuit Court of Charles City
County, Virginia, the county of their marital abode, and Ralph's current county
of residence. The Bill of Complaint asked for a divorce based upon desertion,
spousal support and maintenance, attorney's fees, and for equitable distribution
of the marital property of the parties. The Judge made several findings of fact
after hearing the evidence. The Judge's memorandum opinion reads as follows:
"This Court finds as follows: That Ralph and Ethel were married on
January 1, 1948, in Newark, New Jersey; that during the 37 years of
marriage, the husband was the sole wage earner, making $5,000.00 per year
at the time of the marriage, and gradually increasing his income to
$30,000.00 at the time of their separation; that the wife was stricken
with a disabling illness one year after marriage and has remained an
invalid since then, unable to carry on any sort of physical activity by
herself; that the husband provided nursing care, housekeeping services,
and provided for all basic needs of the wife; that the husband deserted
and abandoned the wife on January 1, 1985, without just cause, and has
remained separate and apart from the wife since that time; that the only
property owned by the parties of any value is the home, titled in the
names of Ralph and fthel, his wife, jointly, one motor vehicle (titled in
both names), one extremely valuable coin collection (inherited by Ralph
from his father), and one joint savings account; that the husband is
currently employed and physically fit, while the wife shows no promise of
improving; and that all marital property was purchased with the husband's
funds.
Pursuant to these findings, and no other evidence having been
produced to the Court, this Court hereby awards spousal support and
maintenance in the amount of $1,000.00 per month to the wife. The wife
is also awarded a divorce a mensa et thoro from the husband based upon
wilful desertion and abandonment. -=rhe wife's prayer for equitable
distribution is taken under advisement."
If the Court decides to order an equitable distribution of the marital
property in connection with a final decree of divorce:
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(a) Would the award of spousal support have any effect on Ethel's
potential monetary award?
(b) Does the Court have authority to order Ralph to convey his interest
in the real estate to Ethel?
(c) Does the Court have authority to order Ralph to transfer his
interest in the coin collection to Ethel?
(d) Does the Court have authority to make a lump sum award to Ethel in
lieu of any other award of equitable distribution?
(e) Should the Court take the duration of the marriage into
consideration?

